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DeKMs.Doddz 

Onbehalfofajusticeofthepeaceinyourcwmy,you~wopinionuto 
whethatheGlingofa”complaint”ofad~AorclassBmisdaneanorinajurticecourt 
-pursuanttowhich”complaint”the~ocofthepeaceissuesMvrest~~itsdf 
tollsthenmningofthestaMeoflimitations. Whileajusti0eofthepeacehaa6utho&yto 
issuean~warrantforaclassAorclassBmisd~~or,justicecourtrdoaothave 
jmisdiction to try such offaws. such jurisdiction lies nthK in the colmty unllis. see 
Tcx. Con% aq. V. 98 1919; Gov’t Code 50 25.0003,26.045; Penal Code 8s 12.21-.22; 
code aim. Proc. arts. 2.09,4.07, .ll. 

CotjeofCkninalPnxedme article 12.02 provides that “[ala indictment or 
blfolmation for any misdemeanor maybeprcscntedwhhintwoyaus~omthedateofthe 
wmmission of the offense, and not ‘ifkward.” However, article 12~05 proties: 

(a) The time during which the accused is absent firorn the state 
shall not be computed in the period of limitation, 

@) The time during the pendcncy of an indictment, information, 
or wmpidn~ &all not be computed in the paiod of limhation. 
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the procedures for an “Arrest Under Warrant.” Article 15.03 thereof provides that a 
“magistrate” may issue a warrant of arrest, inter C&Z, “[w]hen any person sball .mske oath 
before the magistrate that another has committed some offense llgainst the laws of the 
State.” Article 15.04 thereof states that “[t]he affidavit made before the magistrate or 
district or county attorney is called a ‘complaint’ if it charges the commission of an 
Off&SC.” 

Chapter 21 of the code-, “Indictment and Information,” provides for the charging of 
a person with an offense by either indictment by the grand jury or by an “infbrmation” filed 
by the dislrict or county attorney. Code CrGn. Proc. arts. 21.01, 20. Article 21.22, 
“Information based upon complaint,” provides in part: “No information shall be presented 
untit~~hasbeenmadebytomeaediblepersonchargingthedefardantwithM 
offense. The’affklavit shall be Sled with the infomation.” 

Your question essentially is which “complaint” is referred to in the article 12.05(b) 
provision for the tolling of the running of the statute of limitations “during the pendency of 
. . . [a] wmplaint.” Case law on this question holds that the complaint refbrred to in 
article 12.05(b) is that supporting and 6led with the btformation under article 21.22, and 
not the chapter 15 “complai@ supporting an arrest warrant. The court in SW v. 
h&r&, 808 S.W.2d 662 (Tex. App-Tyl~ 1991, no writ), in response to the State’s 
argumentthatthefilingoftheaffidavitusedtosupportthe~warrantforadasrB 
misdemeanor theft by check had tolled the two-year statute there, even though the chapter 
21 complaint and information were not tiled until more than three years thereafter, wrote: 

mhe a5davit required by article 15.05 to support a wanant of 
arrest isnot to be confused with the atlidavit required by art. 21.22 
to support an information. Jrrnigm, ‘v. S&s@, 661 S.W.2d 936 
(Tert.Cr.App.1983). cerf. denied, 464 U.S. 9% . . . . Although both 
are called complaints, they are derived !kom separate ‘provisions of 
previous codes that have separate purposes. . . . [Art. 12.05(b)] 
serves only to stay the ‘running of the hmitation period during the 
pendency of the type of accusatory pleading appropriate to invoke 
the jurisdiction of a court of competent jurisdiction. A court of 
competent jurisdiction is one that has jurisdiction of the offbnse . . . 
Huhin v. S&ate, 171 TEX.CR.R 425,351 S.W.2d 248,255 (1961). 

. . . . classcmisdemeanorsmaybeprosewtedinjusticecourt 
upon a complaint alone.1 HOWCVK, the prosecntion of a mis- 
daneanorincountycourtmustbeinstiMedbythefiiingofbotha 
complaint and information. A corwiction obtained upon a comphiint 
&but an informatian is void. Mez v. Siufe, 157 TM.0t.R 275, 
248 S.W.2d 486 (1952). Edwards was charged with a class B 

‘Se code Cbim hc. art 45.16. 
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misdemeanor. Both a complaint and information arc necessary to 
confer jurisdiction on the County Court to try the case. Therefow a 
filed misdemeanor complaint without a filed misdemeanor 
information does not s&k% to toll the running of limitations undo 

art. 12.05@). 

Id. at 663 (footnote added); see also Marbuch v. S&te. 773 S.W.Zd 411 (Tar. App.-San 
Antonio 1989, no writ) (“[A] tiled misdemeanor complaint without a filed information 
does not trigger article 12.05(b). . . .“). 

Accordingly, we conclude in ‘response to your question that the 6ling of an 
affidavittolupportissuanceofan~wMantbyajusticcofthepeacedasootstop 
the running of the statute of limitations for a class A or class B misdemeanorF The statute 
is tolled, rather, by the filing of an information with supporting atlkiavit in the county 
wult. 

SUMMARY 

The filing of an affidavit to support issuance of an ar+ warrant 
by a justice of the peace does not stop the running of the statute of 
limitations for a class A or class B misdemeanor. The statute is 
tokd, rath~, by the filing of an information with supporting affidavit 
in the county court. 
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